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BOARD OF REGISTERED NURSING
 

DEPARTMENT OF CONSUMER AFFAIRS
 

STATE OF CALIFORNIA
 

In the Matter of the Statement of Issues 
Against:' 

I CASE No. 2012-349 
AMY ELIZABETH SCHALLERT 

OAH No. 2011120646 

Res ondent. 

NOTICE OF DECISION AND ORDER 

No action having been taken on the attached Propos\ed Decision, 

pursuant to Government Code section 11517(c)(2) the attached decision ,is 

hereby deemed adopted by operation of law on May 20, 2012. 

Rursuant to Government Code section 11519, this Decision shall become
I • 

I 

effective on June 19, 2012. 

Date: May 20,2012. 
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BEFORE THE
 
DEPARTMENT OF CONSUMER AFFAIRS
 

FOR THE BOARD OF REGISTERED NURSING OR ITS SUCCESSOR
 
. STATE OF CALIFORNIA
 

Case No. 2012-349 In the Matter of the Statement of Issues Against: 

AMY ELIZABETH SCHALLERT 
San Diego, CA / OAR No. 2011120646 

Respondent. 

PROPOSED DECISION 

This decision is the result of a stipulated settlement that was placed on the record 
before Alan R. Alvord, Administrative Law Judge, Office ofAdministrative Hearings, State 
of California, on February 1,2012, in San Diego, California. 

Nicole R. Trama, Deputy Attorney General, represented Louse R. Bailey, M.Ed., 
R.N. (complainant), who was Executive Officer of the Board of Registered Nursing at the 
time the Statement 'of Issues was filed. 

\. 

Respondent Amy Elizabeth Schallert appeared telephonically by agreement of the 
parties. 

The matter was submitted for decision on February 2,2012. 

FACTUAL FINDINGS 

1. On June 23, 2011, respondent submitted an application to the board for a
 
registered nurse license. The board denied the application on August 31, 2011.
 

2. On December 6, 2011, complainant signed the Statement of Issues in her
 
official capacity. Respondent submitted a timely request for ahearing.
 

'::: :;(;.,:ll~~, •.~ ::J;{:,:.:(,:,.::~ l;j , 

3. On January 30, 2012; complain~nE:s·9bun~el;:;'611.·behalfof complainant, and 
respondent entered into a Stipulated Settl'emel).t.and Disciplinary Order (Stipulated 
Settlement), a copy of which is attached herbt(r'i~'HxJitp~t'14mdmade a part hereof. 

',. t' ,.. 
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4. At the hearing, the Deputy Attorney General represented she had authority to 
represent the Department of Consumer Affairs (department) for the, purpose of entering the 
stipulation into the record. Respondent and the department, through counsel, represented 
that the parties wish to settle all the charges and allegations set forth in the statement of 
issues in accordance with the terms and conditions of the Stipulated Settlement, that they 
hewe read and understand the terms and conditions of the Stipulated Settlement; that they 
have knowingly and voluntarily entered into the Stipulated Settlement; that they stipulate to 
the Department of Consumer Affairs' regulatory authority as successor to the Board of 
Registered Nursing, and that they knowingly and voluntarily waive their respective rights 
to a hearing in this matter. 

LEGAL CONCLUSIONS 

Pursuant to the stipulation of the parties, good cause exists to adopt the Stipulated 
Settlement 'as the decision and order in this matter. 

ORDER 

The Stiphlated Settlement and Disciplinary Order executed by the parties and 
attached hereto as Exhibit 1 is the decision and order in this matter. 

DATED: February 2,2012 

ALAN .AL 
Administrative Law Judge 
Office ofAdministrative Hearings 

2
 



r-·-,---"--_.
 
I
 

, ~ 

I
 

2
I
 

I 3
 
I
 , 
;	 4
 

5
 

6
 

'7
 

8
 

,	 9 

I	 10
 

1,	 11
 

12
 

13
 

14
 

15
 

1 
16
 

17
 

KAMALA D. HARRIS
 
Attorney General of California
 
JAMES M. LEDAKIS
 
Supervising Deputy Attorney General
 
NICOLE R. TRAMA ' '.
 
Deputy Attorney General
 
State Bar No. 263607
 

110 West "A" Street, Suite 1100 ,
 
San Diego, CA 92101
 
P.O. Box 85266
 
San Diego, ~A 92186-5266
 
Telephone: (619) 645-2143
 
Facsimile: (619) 645-2061
 

Attorneys for Complainant 

BEFORE THE
 
DEPARTMENT OF CONSUMER AFFAIRS
 

THE SUCCESSOR TO THE BOARD OF REGISTERED NURSING
 
STATE OF CALIFORNIA ' 

In'the,Matter of the Statement ofIssues 
Against: 

AMY ELIZABETH SCHALLERT
 
: 11244 Vista Sorrento Parkway #206
 

San Diego, CA 92130
 

Respondent. 

Case No, 2012-349
 

OAH No. 2011120646' 

STIPULATED SETTLEMENT AND 
, DISCIPLINARY ORDER , ' 

11------'---'------------' 
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IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entitled proceedings that the following ,matters are tr,ue: 

PARTIES 

1. Louise R. Bailey, M.Ed., RN (Complainant), brought this action solely in her capacity 

as Executive Officer ofthe Board of Registered Nursing (Board), Department of Consumer 

Affairs. This action is maintained pursuant to a Delegation of Authority from the Board and its 

Executive Officer to the Department of Consumer Affairs, effe~tive December 31, 2011. The 

Board or its'successor is represented in this matter by Kamala D. Harris, Attorney General of the 

State of Califorl'l:ia, by NicoleR. Trama, D,eputy Attorney General. 
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2. Respondent Amy Elizabe~h Schallert (Respondent) is representing herself in this 

proceeding and has chosen not to exercise her right to be represented by counsel. 

3. On or about June 23,2011 Respondent filed an application datec1 June 23,2011, with' 

the Department ofConsumer Affairs to obtain a Registered Nurse License. 

JURISDICTION 

4. Statement of Issues No. 2012-349 was filed before the Board and is currently pendil:J.g 

against Respondent. The Statement of Issues and all ?ther statutorily required documents were 

properly served on Respondent on December 14, 2011. 

ADVISEMENT AND WAIVERS 

5... Pursuant to Business and Professions Code ·section 102.3, the Board delegated its 

duties to the Departme~t of Consumer Affairs by way of an interagency agreement, effective 

December 31, 2011, until legislation re-establishing the Board takes effect. . Acopy of the 

interagency agreement is attached' as Exhibit B and i~corporated by reference. Hereinafter, all 

references to the Board shall include the Board or its successor. 

6. Respondent acknowledges and agrees that the Board has continuing jurisdiction to 

discipline her license. 

7. Respondent ];las carefully read, and understands the charges and all.egations in 

Statement ofIss~es No. 2012-349. Respondent has also carefully read, and understands the 

,effects of this Stipulated Settlement and Discil?linary Order. 

8. Respondent isfullY aware of her iegal rights in this matter,.including the right to a 

hearing on the charges and allegations in the Statement of Issues; the right to be. represented by 

counsel at her own expense; the right to confront and cross-examine the witnesses against her; the 

right to present evidence and to testify on her own behalf; the right to th.e issuance of subpoenas 

.to compel the' attendance of witnesses and'the production of documents; the right to . 

reconsideration and court review of an adverse decision; and all other rights accorded by the 
; . . 

California Administrative Procedure Act and other applicable laws.' 

9. Respondent voluntarily, knowingly, and intelligently waives and gives up each and
 

every right set fmih above.
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10. Should this stipulated settlement be presented at a hearing before an Administrath1e 

Law Judge for preparation of a proposed decision, Respondent yolunt~rily, knowingly, and 

intelligently waives stenographic reporting of the proceeding and hereby consent~ to electronic 

reporting of the proceedi~g (Gov. Code, § 11512 (d)). 

CULPABILITY 

11. Respondent admits the truth of each and every charge and allegation in Statement of 

Issues No. 2012-349. 

. 12. Respondent agrees that her Registered Nurse License is subject to denial and she 

agrees to be bound by the probationary terl:118 as set forth in the Disciplinary Order below. 

CONTINGENCY 
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negotiations? and commitments (written or oral). This Stipulated Settlement and Disciplinary 

Order may not· be altered, amended; modified, supplemented, or otherwise changed except by a 

"writing executed by an authorized representative Of each of the parties. 

16. In consideration of the foregoing admissions and stipulations, the parties agree that.
 

the Board may, witho:ut further notice or formal proceeding, issue, and enter the following
 

Disciplinary Order:
 

DISCIPLINARY ORDER 

The application of Respondent Amy Elizabeth Schallert fodicensure is hereby granted and 
.	 . 

a license shall. be issued to Respon~ent upon sU9cessful',completion of all licensing requirements. 

Said l~cense shall immediately be revoked, the order of revocation stayed and Respondent placed 

on probatiop for a period of three (3) years on the following conditions: 

Severability Clause. Each condition of probation contained herein is a separate and 

distinct condition. If any condition of this Order,' or any'application thereof, is declared 

unenforceable in whole, in part, or to any extent, the remainder of this Order, and all other 

applications thereof; shall not be affected. Each ,condition of this Order shall s~parately be valid 

and enforceable to the fullest extent permitted by law. 

L Obey All Laws. Respondent shall obey all federal, state and local laws. A full and 

detailed account of any and all violations of law shall be, reported by Respondent to the Board in 

writing within seventy-two (72) hours of occurrence. To permit monitoring of compliance with 

this condition, Respondent shall, submit completed fingerprint forms and fingerprint fees within 
, ,	 ' 

45 days of the effe.ctive date of the decision, unless previously submitted as part of the licensure 

application l?rocess. 

Criminal 'Court Ord~rs: If Respondent is under criminal cOUli orders, including 

probation or parole, and th¢ order is violated, this shall be deemed a violation ofthes.e prob~tion' 
. 

.conditions, and may result in the filing of 
' 

an accusation and/or petition to revoke'probation. 

2. Comply with the Board's Probation Program. Respondent shall fully comply with 

the conditions of the Probation Program established by the Board and cooperate with 

representatives of the Board in its monitoring, and .investigation ofthe Respondent's compliance 
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with the Board's Probation Program. Respondent shall inform the Board in writing within no 

more thatl 1S days of any address change and shall at all times maintain an active, current license 

status with the Board,inCluding during any period of suspension. 

,Upon successful completion of probation, Respondent's license shall be fully restored. 

3. Report in Person. Respondent, during the period of probation, shall appear in 

persoD; at interviews/meetin'gs as directed by the Board or its designated representatives. 

4. Residency, Practice, or Licensure Outside of State., Periods of residency or 

practice as a registered nurse outside of California shall not apply toward a reduction of this ' 

probation time period. 'Respondent' s probation is tolled, if and when she resides outside of 

California. Respondent must provide written notice to the Board within 15 days of any change of . 
residericy or practice outside the state, and within 30 days prior to re-establishing residency or 

, , 

returning to practic'e in this state. 

Respondent shall provide a list of all states and territories where she has ever been licensed 

as a registered nurse, vocational nurse, or practical nurse. Respondent shall further provide 

information regarding the status of each license and any changes in such license' status during th,e 

term bfprobation. Respondent shall inform the Board if she applies for or obtains a new nursing 

license during the term of probation. 

5. Submit Written Report~: Respondent, during the period of probation, shall submit 

or cause to be su~mitted such written reports/declarations and verIfication of actions under 

penalty ofpeljury, as required by the Board. These reports/declarations shall contain statements 

relative to Respondent's compliance with all the conditions oftJ:ie Board's Probation Program. ' 

. Respondent shall immediately execute all release ofinf01111ation forms as may be required by the 

Board or its representatives. 

Respondent shall provide a copy of this Decision to the nursing regulatory agency in every 

state, and tenitory in which she has a registered nurse license. 

6. Function as a Registered Nurse. Respondent, ~uring the period of probation, shall 

engage in the practice of registered nursing in California fora,minimurn of24 hours per week for 

6 consecutive months or as determined by the Board. 

5 
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For purposes of compliance with the section, "engage in the practice ofregistered nursing" 

may include, when .approved by the Board, volunteer work as a registered nurse, or work in any 

ncin~direct patient care position that requires licensure as a registered nurse. 

The Board. may requil~e that advanced practice nurses engage in advanced practice nu::sing 

for a minh-hum of 24 ho.urs per week for 6 consecutive months or as determined by the Board. 

If Respondent has not complied with this condition during the probationary term, and 

Respondent has presented sufficient.documentation of her good faith efforts to comp'ly with this 

condition, and ifno other conditions have been violated, theBoard, in its discretion, may grant an 

extension of Respondent's probation period up to one year without fU'liher hearing in order to 

comply with this condition. During the one year extension, all original conditions of probation 

shall apply. 

7.' Employment Appr~val and Reporting Requirements. Respondent shall obtain 

prior approval from the Board before commencing or continuingau'y employment, paid or 

voluntary, as a registe~ed nurse. Respondent shall cause to be submitted to the Board. all 

performance e,:aluations ari.d other employment related reports as a registered nurse upon request 

of the Board. 

Respondent shall provide. a copy' of this Decision to her employer and immediate 

supervisors prior to commencement of any nursing or other health care related employment. 

In addition to the above, Respondent shall notify the Board in writing within seventy-t\yo 

(72) l~ours after she 'obtains any nursing or other healtil care related employment. Respondent 

shall notify the Board in writing within seventy-two (72) hours after she is terminated or· 

separated, regardless of cause, from any nursing, or other health 'care related employment with a 

fl.lll explanation of the circumstances surrounding the terininaticm or separation. 

8. Supervision. ReE!pondent shall obtain prior approval from the Board regarding 

Respondent's level of supervision and/or collaboration before commencing or continuing any 

employment as a registered nurse, or education and training that includes patient care. 

Respondent shall practice only under the direct supervision of a registered nurse in good 

standing (no current discipline) with the Board of Registered Nursing, unless alternative methods 
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of supervision and/or collaboration (e.g., with an advanced practice nurse or physician) are 

approved. 

Respondent's level of supervision and/or collaboration may include, but is not 1imit.ed to the 

following: . 

(a) Maximum - The individual providing ~upervision and/or collaboration is present in I 

the patient care are~ or in any other work setting at all times. . 
I 

(b) Moderate - The individual providing supervision and/or collaborationis in the patient 

care unit or in any other work setting at le~st half the hours Re~pondent works.. 

(c) Mi,nimum - The individual providing supervision and/or collaboration has person-to

'person communi~ation with Respondent at least twice during each shift worked. . 

(d) Home Health Care If Respondent is approved to work in the home health cate 

setting, the individual providing superv~sion and/or collaboration shall have person-to-person 

comm1.inication with Respondent as required by the Board each work day. Respondent shall 

maintain telephone or o~b,er tel~communication contact with·the individual providing supervision 

and/or collaboration as required by the Board during each work day. The individual providing : 

supervjsion and/or collaboration shall conduct, as required by the Board, periodic, on-site visits to.. 

. patients'homes visited by Respondent with or without Respondent present. 

9. Employment Limitations. Respondent shall riot work for a nurse's registry, in any 

private duty position as a registered nurse, a temporary nurse placement agency, a trav.eling nurse, 

or for ali in-house nursing pool. 

Respondent shall not work for a licensed home health agency as a visiting nurse unless the 

registered nursing supervision and other protections for home visits have been approved by the 

Board. Respondent shall not work in any other registered nursing occupation where home visits . 

are required. 

Respondent shall not work in any health care setting as a supervisor of registered nurses. 

The Board may additionally restrict Respondent fr<?m supervising licensed vocational nurses 

.and/or unlicensed. assistivepersOlmel on a case-by~case basis. 
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Respondent shall not work as a faculty member in an approved school of nursing or as an 

instructor iri'a Board approved continuing education program. 

Respondent shall work orily on a regularly assigned, 'identified and predetermined 

worksite(s) and shall not work in a float capacity. 

IfRespondent !s worl~ing or intends to work in excess of 40 hours per week, the Board may 

request documentation to. determine' whether there should be restrictions on the hours of work. 

10. Complete a Nursing Course(s). Respondent, at het own expense, shall enroll and· 

successf-ully complete a course(s) relevant to the practice of registered nursing no later than six 

months" prior to the end of her probationary term. 

Respondent shall obtain prior approval from the Board before enrolling in the course(s). 

Respondent shall submit to the Board the original transcripts or certificates of completion for the 

above' required course(s). The Board shall return the original documents to Respondent after' 

photocopying them for its records. 

11. Violation of Probation. If Respondent violates the conditions of her probation, the 

Board after giving Respondent notice and an opportunity to be heard, may set aside the stay order 

and impose the stayed discip~ine (revocation/suspension) of Respondent's license. 

, If during the period ofprobation, an accusation,or petition to revoke probation has been 

filed against Respondent's license or the Attorney General's C?ffice has been requested to prepare 

an accusation or petition to revoke probation against Respondent's license, the probationary 

period shall automatically ~e extended and shall not expi~'e until the accusation or petition has 

been acted upon by the Board. 

12. License Surrender. During Respondent's term of probation, if she ceases practicing 

due to retirement, health reasons or is otherwise unable to satisfy the conditions of probation, 

Respondent may s'urrender her license to the Board. The Board reserves the right to evaluate 

Respondent's request and to exercise its discretion 'whether to grant the request, or to take any 

other action deemed appropriate and reasonable under the circumstances, without further hearing. 

Upon formal acceptance of the tendered license and wall certificate; Respondent will no longer be 

subject to the conditions of probation. 
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Surrender ofRespondent's license shall be considered·a disciplinary action and shall 

become a part of Respondent's license history with t11;e Board. A registered nurse whose license' 

has been surrendered may petition the-Board for reinstatement no sooner than the following 

minimum periods from the effective date of the disciplinary decision: 

(1 ) Two years for reinstatement" of a license that was surrendered for any reason, other 

than a mental or physical illness; or 

(2) One year for a license surrendered for a mental or physical illness. 

13. Physical Examination', .Within AS' days of the effective date of this Decision, 

Respondent; at her expense, shall have a licensed physician, nurse practitioner, or physician 

assistant, who is approved by the Board before the assessment is performed, submit an 

assessment ofthe Respondent's physical condition and capability to perform the duties of a 

registered nurse, including a determination as set forth below in the condition titled "Rule-Out 

.Substance Abuse AssessmeI;lt." Such an assessment shall be sli.bmitted in a format acceptable to 

the Board. If medically determined, a recommended treatment program will be instituted and 

followed by the Respondent with the physician, nurse practitioner, br physician assistant 

providing written reports to the Board on forms provided by the Board, 

If Respondent is determined to be unable t9 practice safely as a regist~red nurse, the . 

licensed physician, nurse practitioner, ~r physician assistant making this determination shall 

immediately nottfy the Board and ResporJ-dent by telepho11e, and'the Board shall request that the 

Attorney General's office prepa~e an accusation or petition: to revoke probation. Re'spondent shall 

immediately cease practice imd shall not res~lme practice until notified by the Board. During this' 

period of suspensio~1, Respondent shall not engage in' any practice for which alicense issued by 

the Board is required until the Board has notified Respondent that a medical determination 

permits Respondent to resume practice. This period of suspension will not apply to the reduction 

of this probationary, time period. 

If Responderit fails to have the above assessment submitted to the Board within the 45-day 

requirement, Respondent shall immediately cease practice and shall not resume practice until. 

notified by the Board, This period of suspension will not apply to .the reduction of this 
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probationary time period. The Board may waive or postpone this suspension only if significant, 

documented evidence of mitigation is provided. Such evidence must establish good faith efforts 

by Respondent tq obtain the assessment, and a specific date for compliance must be provided: 

Only one such waiver or extension may be permi1:ted. 
. . 

14. Mental Health Examination. Respondent shall, within 45 days of the effective date' 
. , 

of this pecision, have a mental health examination including psychological testing as appropriate 

to determine her capability to perform the duties of a registered nurse, including a determination 

as set forth below in the condition titled "Rul~-Out Substance Abuse· Assessment." The 

. examination will be performed by a psychiatrist, psychologist or other licensed mental health 

practitioner approved by the Board. The examining mental health practitioner will submit a 

written report of that assessment and recommendations to the Board. All costs are the 

responsibility of Respondent. Recommendations for treatment, therapy or counseling m~de as a 

result of the mental 1}ealth examination will be instituted and followed by Respondent. 

IfRespondent is determined to be unable to practice safely as a registered nurse, the 

licensed mental health care practitioner making this detern:J.ination shall immediately notify the 

Board and Respond~nt by telephone, and the Board shall request that the Attomey Genera('s 

office prepare an accusation or petition to revoke probation. Respondent shall immediately cease 

practice and may not resume practIce until notified by the Board. During this period of 

suspension, Respondent shall not engage in any practice for'which a license issued by the Board 

is required, until the Board has notified Responde~lt that a mental health determination permits 

Respondent to resume practice. This period of suspension will" not apply to the reduction of this· 

probationary time period. 

If Respondent fails to have the above. asses.sment submitted to the ~oard within the 45-day 

requirement, Respondent shall immediately cease practice and shall not resume practice until 

notified by the Board. This period of suspension will not apply to the reduction of this 

probationary time period. The Board may waive or postpone this suspension only if significant, 

documented evidence of mitiga~ion is provided, Such evidence must establish good faith efforts 

by Respond~nt to obtain the assessment, and a specific date for compliance must be provided.. 
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Only one such waiver or extension may be permitted. 

.15. Rule-Out Substance Abuse Asse,ssment. If the examiner C0l1ducting the physical 

and/or mental health exarriination determines that the respo'ndent is dependent upon drugs 61' 

alcohol, or has had problems with drugs or alcohol (i.e. drug dependence in remission or alcohol 

dependerice in ~'el11ission), that might reasonably affect the safe practice of nursing, then the 

respondent must further comply with the following additional tenns and conditions of probation: 

A. Participate in TreatmentlRehabilitation Program for Chemical 

,Dependence. Respondent, at her expense, shall successfuJly complete during the 

probationar¥ period or shall have suc?essfully completed prior to commencement 

of probation a Board-approved treatment/rehabilitation program of at least six 

months duration. As required, repOlts shall be submitted by the program on forms 

provided by the Board. IfRespondent 'has not completed a Boar<;!-approved 

treatment/rehabilitation program'prior to commencement of probation, 

Respondent, within 45 days from the effective date of the decision, $hall be 

enrolled in a program. If aprogram is not successfully completed within the first 

. nine months of probation, the Board shall consider Respondent in violation of 

probation. 

l?ased on Board recommendation, each week Respondent shall be required 

to attend at least one, but no more than five 12-step recovery meetings or 

equivalent (e.g., Narcotics Anonymous, Alcoholics Anonymous, etc.) and a nurse 

, SUppOlt gro'up as approved and directed by the Board. If a nurse support group is 

not available, an additional 12-step meeting or equivalent shall be added. 

Respondent shall submit dated and signed documentation cOJ1firming s1,1ch 

attendance to the Board during the entire period of probation. Respondent shall 

continue with the recovery plan recommended by'the treatment/rehabilitation 

program or a licensed mental health examiner and/or othe,I ongoing recovery 

groups. 
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B. Abstain from Use of Psychotropic (Mood-Altering) Drugs. Respondent 

shall completely abstain from the possession, injection or cons1.1mption by any. 

route of an controlled ·si.lbstances and all psychotropic (mood altering) drugs; 

including alCohol, except when the same are ordered by a health care professional· 

legally authorizeQ to do so as part of documented medical treatment. Respondent 

shall have sent to the Board, in writirig and within fourteen (14) days, by the 

prescribing health professional, a report identifying the medic~tion, dosage, the 

date the medication Was prescribed, the Respondent's prognosis, the date the 

medication will no longer be required, and the effect on the recovery plan, if 

appropriate. 

Respondent shall identify for the Board a single physician, nurse 

practitioner or physician assistant who shall be aware of Respondent's history of 

substance abuse and will coordinate and·monitor any prescriptions for Respondent 

for dangerous drugs, controlled substances or mood-altering drugs.· The 

coordinating physician, nurse practitioner, or physician assistant shall report to the 

Board on a' quarterly basis Respondent's compliance with this condition. If any 

substances considered a~dictive have been prescribed, the report shall identify a 

program for the time limited use of any such substances. 

The. Board may require the single coordinating physici~n, nurse 

practitioner, or physician assistant to be a specialist in addictive medicine, or to 

consult with a specialist in addictive medicine. 

C. Submit to Tests and Samples. Respondent, at her expense, shall 

participate in a random, biological fluid testing or a drug screening program which 

the Board approves. The length of time and frequency will be subject to approval 

by the Board. Respondent is responsible for keeping the Board informed of 

.	 Respondent's cun-ent telephone number at all times. Respondent shall also ens:ure 

that messages' may be left at the telephone number when she is not available and 

ensure that reports are submitted directly by the testing agency to the Board, as 

12 
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dii·ected. Any confirmed positive finding shall be J;eported immediately to the
 

Board by the program and Respond~nt shall be considered in violation of
 

probation.
 

In addition, Respondent, at any time during the period ofprobation, shall 

fully cooperate with the Board or any of its representatives, and shall, when 

requested, submit to such tests and samples as the Board or its representatives may 

require for the detection of alcohol, narcotics, hypnotics, dangerous drugs, or other 

controlled substances. 
" 

If Respondent has a positive drug screen for any substance not legally
 

auth~rized and not reported to the coordinating physician, nurse practitioner, or
 

physician assistant, and the Board files a petition to revoke probation or an
 

accusation, the Board may suspend Respondent :from practice pending the final
 

decision on the petition to revoke probat~on or the accusation: This period of
 

suspension will not apply to the reduction of this 'probationary time period.
 

If Resporident fails to participate in a random, biological fluid testing or 

drug screening program within the specified time frame, Respondent shall 

ilmnediate1y cease practice'and shall not resume practice until notified by the' 

Board. Aftel: taking into accolmt documented evidence of mitigation, if the Bom:d 

files a petition to revoke probation or an accusation, the Board may suspend 

Respondent from practice pendir:g the final decision on the petition to revoke 

probatibn or the accusation. This period of suspension will not apply to.the 

reduction of this probationary time period. I. 

D. ' Therapy or ~ounseling Program. Respond'ent, at her expense, shall 

participat~ in 'an'on-going counseling program until such time as the Board 

releases her fl:om this requirement and only upon the recommendation of the 

counselor. Written progre~s reports from the counselor will be required at various 

intervals. 
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I have Gl:lI'efully read the Stipula.ted Settlen:-ent and Piscipli nary Order. I understand the 

stipulation and the effect it will have on my Registered Nurse Lic·ense. I enter into this Stipulated 

Settlement and Disciplinary Order voluntarily, \mowingly,. and intelligently, and agree to be. 

bound by the Decision, and Order. 

DATED:'~~_ \+l!.~.\--,..,.hL~WJ.lI~·~~-&-d::-::=.~ ~~__ 
. . \ I " ETH SCBALLERT 

'ENDORSEMENT 

The foregoing Stipulated Settl~ment and Disciplinary Ordc.1' is hereby respectfully 

.submitted. 

Dated;' I/' 2J / /3-' Respectf\.llly submitted, 

KAMALA D. HARRIS 
AttOffil;:Y Ge'neral of California 
JAMES M. LmAKIs 
Supervising Deputy Attorney General 

7l(((L1 'i? 7(;;"11//~ 
NICOLE R, TRAMA 
Deputy. Att( Imey Gen~ral 
Attomeysfl'( Complainanr 

802011801491
 
70541515.doc·
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1 KAMALA D. HARRIS 
Attorney General of California 

2 ALFREDO TERRAZAS 
Senior Assistant Attorney General 

3 LINDA K. SCHNEIDER 
Supervising Deputy Attorney General 

4 State BarNo. 101336 
110 West liN' Street, Suite 11 00 

. San Diego, CA 92101 
P.O. Box 85266 

6 San Diego, CA 92186-5266 
Telephone: (619) 645-3037 

7 Facsimile: (619) 645-2061 

8 
Attorneysfor Complainant. . 

BEFORE THE 
9 BOARD OF REGISTERED NURSING 

DEPARTMENT OF CONSUM.ER AFFAIRS 
I , STATE OF CALIFORNIA 
I
I,
 
I 11
 

In the Matter of the Statementof Issues1 
1 12 . Against: 

13 AMY ELIZABETH SCHALLERT 
11244 Vista Sorrento Parkway #206 

I 

14 San Diego, CA 92130 ' 

Respondent. 

1 16 

r , 17Complain?-nt alleges: 

Case No. ;;..o.?--. - "bY'1 

STATEMENT OF ISSUES, 

18 PARTIES 

191. Louise R. Bailey, M.Ed., RN (Complainant) bri~gs this Statement of Issues solely in 

i 
I her official capacity as the Executive'Officer of the Board of Registered Nursing, Department of 

21 Consunier Affairs. 

I 22 2. 'On or about June 23, 2011, Amy Elizabeth Schallert (Respondent) certified under 

I 23 penalty of perjury to the truthfulness of all statements, answer~, and representations in the Online 

i' 
24 . Endorsement Applicant Identification Form for a Registered Nurse License received by the Board 

I 
of~egisteredNursing, Department of Consumer Affairs. The Board denied the application on 

26 August 31,2011. 

27 /II 

28 1,11 

STATEMENT OF ISSUES 



5

10

15

20

25

2 

3 

4 

6 

7 

8: 

9
i 
i 

)	 11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

26 

27 

28 

JURISDICTJON 

3, This Statement of Issues is brought before the Board of Registered NU1:shlg (Board); 

Department of Consumer Affairs, underthe authority oftbe fo11owing laws. An section 

refereJ1CeS are to the Business. and Professions Code (Code) unless otherwise illdicated. 

4. Section 2736 of the Code provides, in pertinent part, that the Board may deny a 

license when it finds that the applicant has conUllitted any acts constituting grounds for denial of 

licensure under section 480 of that Code. 

STATUTORY PROVISIONS 

5. Section 475 of the Code states:· 

(a) Notwithstanding any other provisions of this code,the provisiOllS of this 
division shall govem the denial of licenses on the grounds of: .. . 

, (1) ¥.llowingly making a false statement of material fact, or knowingly
 
.omitting to state a material fact, in an application for a license. .. .
 

. (2) Conviction of a crime. 

(3) Commission of any act involving dishonesty, fraud or deceit with the 
intent to substantially benefit hims~lf or another, or substantially injure another. 

(4) Commission of any act which, if done by a licentiate of the business or 
·profession in question, would be grounds for suspension or revocation of license. 

(b) Notwithstanding any other provisions of this code, the provisions of this 
division shall govern the suspension and revocation of licenses on grounds' specified 
in paragraphs (I) and (2) of subdivision (a). 

.. (c) A license shall not be denied, suspended, or revoked on the grounds ofa 
lack of good moral character or any similar ground relating to an applicant's . 
character, reputation, personality, or ha1;lits, 

6. Section 480 ofthe Code states: 

ea) A board may deny a license regulated 9Y this code all the-grounds that the 
~pplicant has one of the following: . 

. . (1) Been convicted ofa crime. A convictioil within· the meaning of this 
section means a plea or verdict of guilty or a conviction following a plea of nolo 
contendere. AllY, action that a board is permitted to take following the establishment 
of a conviction may be taken when the time for appeal has elapsed, or the judgment 
of conviction has been affirmed on appeal, or when an order granting probation is . 
made suspending the imposition of sentence, irrespective of a subsequent order 11nder 
the provisions of Section 1203.4 of the Penal Code. 

!II 
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(2) Done any act involving dishonesty, fraud, or deceit with the intent to 
substantially benefit himself or herself or anoth?r, or substantially injure another, 

(3) (A) Done any act that ifdone by a licentiate of the business or profession 
in question, would be grounds for suspension or revocation of license. , 

(B) The board may deny a license pursuant to this subdivision only if the 
crime or act is substantially related to the quaJificatiol1s, functions, or duties of the 
busiJ~ess. or profession for which application is made. 

7. SectiOil 482 of the ~ode states: 

Each board under the provisions of this code shal1 develop criteria to 'evaluate 
the rehabilitation of a person when: ' 

(a) Considering the denial oia license by the board under Section 480;,or 

(b) Considering suspension or revocation of a license, under Section 490. 

Each board shall take into account all competent evidence of rehabilitation
 
fum,ish~d by the applicant or licensee. .' " "
 

8.· Sectioil 493 of the Code states: 
, " 

Notwithstanding any other provision of law, i~ a proceeding conducted by a
 
board within the department pursuant to law to deny an application for a license or to
 
suspend or revoke a license or otherwise take disciplinary action against a person who
 
holds a license, :upon the ground that the applicant or the licensee has been convicted
 
of a crime substantially related to the qualifications, functions, and duties of. the
 
licensee in question, the record of conviction of the crime shall be conclusive
 
evidence of the fact that the conviction· occurred, but only of that fact, and the board
 
may inquire into the circumstances sUll"ounding the' conunission ofthe crime in order
 
to fix the degree of discipline or to determine if the conviction is substantially l'elated
 
to the qualifiqations, functions, and duties of the licensee in questi.on.
 

As used in this section, "license" includes "certificate," "permit," "authority,"
 
and "registration," .
 

9, Section 2761 of the Code states:' 

. The board may take disciplinary action against a certi'fied or licensednurseor
 
deny an application for a certificate or license for any of the following:
 

(a) Unprofessional conduct, which includes, but is 110t limIted to, the
 
following:
 

(f) Conviction of a felony or of any offense substantially related to the
 
qualifications, functions, and duties of a registered nurse, in which ~vent the record of
 
the conviction shall be conclusive evidence thereof.
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10. Section 2762 ofthe Code states: 

In additiori to ,other acts COJlstitJ,Jtil1g l.H1professional con0110.1 withiil,theD;1eaning 
'ofthis chapter [the Nursing Practice Act], it is unprofessional conduct for a person 
licensed under this chapter to do uPy of the following; 

I
...... 

I. (b) Use any controlled substance as defined in Division 10 (commencing with 
Section 11000) ofthe Health and Safety Code, or any dangerous drug or dangerous 
device as defined in Section 4022, or alcoholic beverages, to an extent ot in a n1anner 
dangerous or injurious to himself or herself, any other person, or the public or to the 
extent that such use impairs his or her ability to conduct with safety to the public the 
practic~ authorized by his or her license, . 

(c) Be convicted of a criminal offense invoIving the prescription, consumption, 
'or self-administration of any of.the substances described in subdivisions (a) and (b) of 
this section, or the possession of, or falsification of a record pertaining t6, the 
substances described in subdivi~ion (a) of this section, in.which event the record of 
the convicGoJ,1 is conclusive evidence thereof. 

REGULATORY PROVISIONS 

11. California Code ofRegulations, title 16, section 1444 states: 

A conviction or act shall be considered to be substantially related to the . 
qualifications, functions or duties 'of a registered nurse if to a substantial degree it 
evidences the present or potential unfitness of-a registered nurse to practice in a 
manner consistent with the public heahh, safety, or welfare, Such convictions or acts 
shall include but not be limited to the fa llowing: 

"	 . 
(a) Assaultive or abusive conduct including, but not limited to, those violations 

listed in subdivision (d) of Penal Code Section 11160, 

(b) Failure to con1plY with any 111andatory reporting requirements. 

(c) Theft, disbo~lesty, fl:aud, or deceit. 

(d) Any ~onviction or act subje'ct to an order ofregistration pursuant to Section 
290 of the Penal Code. . . 

1.2. California Code of Regulations) title 16, section) 445 states: 

(a) '\Vhen cOl.1sideringthe denial ofa license under Section 480 of the code, 
the board, in evaluating the rehabilitation of the applicant and his/her present 
eligibility.for a license will consider the following criteria: 

6) The nature and severity bfthe act(s) or crime(s) under consideration as 
grounds for denial. . 
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(2) Evidence ofany E1Ct(S) ,committed subsequent to the act(s) or crime(s) 
under consideration as grounds for denial which also could be cOllsidered as grounds 
for denialunder.Secti0114.80 of the. code, 

(3) The time that has elapsed since commission of the act(s) or clime(s)
 
referred to ill subdivision (1) or (2), .
 

(4) The extent to which the applicant has complied with any terms of parole, 
. probation, restitution, or any other sanctions lawfully imposed against the applicant. 

'. (5) EVidence, if any, of rehabilitation submitted by the applicant. 

FIRST CAUSE FOR DENIAL OF APPLICATION
 

(June 14,2007 Criminal Conviction for DUI on January 5, 2007)
 
. , ' 

13. Respondent's application is subject to denial under section 480, subdivision' (a)(l) of 
, , 

the Code; 'in that she was convicted of a crime that is substantially related to the qualifications, . 

duties, and functions of a registered nurse. The circumstances ~r~ as follows: 
, , 

a. On or about June 14, 2007, in a criminal proceeding entitled People of the State 

ofMaine v, Amy Elizabeth Schallert, in Cumberland County Superior Court, Docket Number 

PORSC-CR-2007-00725, Respondent was convicted 0n her plea of guilty to violating Maine 

Revised Statutes Title 29-A SeGtion 24i 1 (I-A) (A) Class D, Operating Under the Influence with 

a'blood alcohol concentration (BAC) over .15%, a misdemeanor, 

b. As a result of the conviction, on or about June 14, 2007, Respondent was. 

sentenced to the Cumberland County Jail for 72 flOurs, her 1110tor vehicle operator's license was 

suspendedfol' a period of90 days and she was ordered',to pay a fme of $750.00, 

c, The facts thatIed to the conviction are that iIi or about the early morning hours 

of January 05, 2007, a patrol officer with th~ Portland Police Department observed a vehicle 

making a right turn without stopping at a flashing red light at the intersection of Forest and Allen 

Avenues in th,e City ofPortland, The officer stopped the vehicle'and determined that Respondent 

was the owner and driver ofthe vehicle. The office1: observed Respondent's glassy eyes and odor 

.of alcoho1coming from the car. The officer asked Respondent to get out of the car for field 

sobriety tests. Respondent had trouble getting out of the car and had to use the car to 

11/ 
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balance herself in order to walk to the back of the car without falling. Responde~lt submitted to 

fiel:d sqpriety tepts which she was unable toperfort11 as explained and demonstrated. Based on 

Respondent's objective sympto::ns of intoxication, her perfo~mance 011 the field sobriety tests, and 

the video 07~00024 in the cruiser camera. at the time of the incident, she was.arrested for driving 

under the influence of alcohol, At booking, Respondent .was subjec::ted to an Intoxilyzer Test that 

showed her BAC was .21 percent. 

SECOND CAUSE FOR DENIAL OF APPLICATION 

(Unprofessional Conduct - Dangerous Us·e of Alcohol) 

14. Respondent's application is subject to denial under sections 480, subdivision (a)(3)(A) 

of the Code in that on or about January 05, 2007, Respondent used alcoholic beverages to an 

.extent or in a manner that was dan~erous and injurious to herself and the public when ·she 

operated a motor vehicle w~ile under the influence ofalcohol, as detailed in paragraph 13, above, 

which subjects a licensed registered nurse to discipline under section 2762, subdivision (b) of the· 

Code. 

THIRD CAUSE FOR DENIAL OF APPLICATION 

(Unprofessional Conduct ~ Conviction of Alcohol-Related Offenses) 

15. Respondent's application is subjectto denial under sections 480, subdivision (a)(3)(A) 

of the Code in that on or about June 14, 2007, Respondent was convicted of a criminal offense 

involving the consumptioll of alcohol as detailed in p~ragraph 13, above, which subjects a 

licensed registered nurse to discipline under section 2762" subdivisioll (c) of the Code. 

PRAYER 

. WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged, 

and that foliowing the hearing, the Board ofRegistered NUJsing issue a decision: 

] . Denying the application of Amy Elizabeth Schal1ert for a Registered Nurse License; 

2. . Taking such other and further action as deemed .necessar;i and proper. 

/11 

11/ 
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, OU SE R. BAILEY, M.ED., RN 
Executive Officer 
Board ofR~gistered Nursing' 
Department of Consumer Affairs 
State of California 
Complainant 
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E:X:hibit B 

Interagency Agreement' between the Department of Consumer Affairs. 
. .and the California Board of Registered Nursing 



----------~------._-_.. -- 

STATE OF CALIFORNIA)
 
) ss:
 

COUNTY OF SAC~NTO ),
 

DECLARATION 
" 

:I am a United States citizen and :I: am over the age of eighteen. I HEREBY CERTIFY that I, Louise 
R. Bailey, am the Ex.ecutive Officer ror' the C~lifornia State Board ofRegistered Nursing ("Board"), 

.Department of Consumer Affairs, 1747 N. MarketBlvd., Suite 150, Sacramento, CA, and am the 
official delegated Custodian of the Records for the BOi.).rd of Registered Nursing. I am responsible 
for their maintenance pursuant to Chapter 6, DIvision 2 of the California Business & Professions 
Code and certify the contents of said records pursuant to Sections 162 and 163 of the Business and 
Professions Code. . . , . , 

.1 hereby state that:, ' 
.' 

Atta~hed is a tru~ certified copy of the Interagency Agreement between the Board of Registered 
, Nursing and the'Departmen~ of Co~sumer,Affairs. .' .' . . . ' .' 

. I declare under penalty of perJury under the laws of the United States that the above statements are 
true and correct to the beSt of my knowledge and belief... Given under iny.hand and the seal of the 
Board of Registered Nursing, DepartrPent of Consumer Affairs, 'at Sacramento, Califomia, tbis,28tb 

day ofDecember 2011. 

I 

i 
I 

I
 

uise R..BaUey, M.Ed., RN 
Executive Offi'cer 

\ ' 

\ 
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INTERAGENCY AGREE!VlENT . 

Between the Department of Consumer Affairs
 
&
 

California Board of Registered Nursing
 

.WHEREAS, Business and Professions Code S,ections 2701 and 2708, establishing· 
the Board of Registered Nursing ("Board") and providing for an Executive Officer to perform 
the duties delegated by the Board will become ineffective and repealed effective January 1, 
2012; and ' .' ' . ' . " 

WHEREAS, the Nursing Practice Act has not been repealed and will remain in full 
force and effect; and ' 

WHER~AS, the Board Is wlthlh the Department of Consumer Affairs (LlDepartment); 
and 

WHEREAS, it is the mission of the Board and Department to provide as much 
consumer protection as possible; and' 

WHEREAS, the Board has, by vote at its· meeting on Nov~mber 16, 2011, delegated to 
the Department as ot December 31, 2011, those duties, powers and respqnsibilities that the 
~oard has previously delegated to the Bo'ard's Executive Officer as of December 31, 2011, 
and, further, approved entering into this agreement;and ' 

WHEREAS" the Boa'rd and the De'partment wish to prOVide for the continued 
, administration of those provisions of the Nursing Practice Act thathave been delegated to thl?1 

I 
Board.'s Executive Officer in an uninterrupted and stable manner untillegi~lation re
·establishing the Board tak~s effect; 

NOW THEREFORE, the parties to this Interagency Agreement (hereinafter 
"Agreement") agre~ as follows: 

1,The'Department accepts the delegation as approved by the Board and 
confirmed in this Agreement, and agrees to perform all such responsibilities In the best 
interests of protecting the public and consistently with the Nursing Practice Act'. 

2, The Board hereby authorizes arid empowers the Department to the extent 
authorized by law, and subject to the review and approval of the State and Consumer 
Services Agency, to exercise those powers, duties and responsibilities that have been 
delegated to the Board's Executive Officer as of December 31,2011, to administer the 
Nu~sing Practice Act. ' 

3. The Board hereby authorizes the Department to, utilize any previously 
appropriated funds of the Board to carry out the responsibilities in administering the Nursing 
Practice Act in conjunction with this Agreement; and those funds shall b.e used for the 

.....- _._.--_ - _.---_._-_ .. _".~ 



pu,rposes for which -the Board ofHegistered NursinQ Fund, Professions and Vocations Fund 
was established, ' ' 

, . 
4: The Department shall adhere to all current Board policies while this ·Agreement .' 

is in effect; all regulations and policies that have been adopted by the Board as of Deoember 
31; 2011 1 shall remain in effect until the time that legislation re-establishlng .the Board takes 
effect. 

. 5. This Agreement shall take effect on Dec~mber 31,2011, and remain in ~ffect 
until the timethat legislation re-establishing the Board lakes effect. 

6. In the event that any provisIon of this Agreement is unenforceable or held to be . 
unenforceable, then the parties agree that all other provisions of this Agreement have force 
and effect and shall not be affected thereby. 

IT IS SO AGREED: 

Department o~ Consumer Affairs ("Department") 

1~//t1 /If' 
Date 

....
 

By ,~ ..~ 
An a·M. Caballero, Secretary 
Slate and Consumer Services Agency 

._--------_... _.__ .. 


